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and ultimately serve the public inter-
est. In any route case where the Board
has not required the staff to partici-
pate by making a prehearing presen-
tation, the staff shall present a pre-
hearing presentation of decisional op-
tions if the administrative law judge
finds that there exists unusual policy
or evidentiary issues which clearly re-
quire such a presentation. We believe it
is not desirable for the staff to advo-
cate the adoption of a single decisional
option at the outset of a case. Accord-
ingly,

(1) In route cases designated by the
Board that offer the opportunity for
developing new policies, the staff shall
make a prehearing presentation of the
decisional options available, and de-
scribe the kinds of evidence needed or
available to develop each option. The
staff need not and should not be re-
quired to develop evidence on each op-
tion. In every case, after the close of
the hearing, however, the staff shall
advocate a position based upon one or
more of the decisional options identi-
fied in its prehearing presentation or
developed at trial.

(2) In any route case in which the ad-
ministrative law judge finds that there
exists unusual policy or evidentiary
issues clearly requiring a prehearing
presentation, the staff shall submit a
prehearing statement of the decisional
options available.

(3) To the extent possible, the Board,
in its instituting orders, will identify
or designate the cases which involve
the development of new policies or un-
usual evidentiary issues that will re-
quire the type of staff participation de-
scribed in §399.63(b)(1).

[PS-76, 43 FR 19354, May 5, 1978]

Subpart F—Policies Relating to
Rulemaking Proceedings

§399.70 Cross-references to the Office
of the Secretary’s Rulemaking Pro-
cedures.

The rules and policies relating to the
disposition of rulemaking petitions by
the Department of Transportation Of-
fice of the Secretary are located in its
rulemaking procedures contained in 49
CFR part 5. The criteria for identifying
significant rules and determining
whether a regulatory analysis will be

§399.80

performed are set forth in the Depart-
ment’s Regulatory Policies and Proce-
dures, 44 FR 11034, February 26, 1979,
and Executive Order 12866.

[Doc. No. OST-96-1429, 61 FR 29019, June 17,
1996]

§399.73 Definition of small business
for Regulatory Flexibility Act.

For the purposes of the Department’s
implementation of chapter 6 of title 5,
United States Code (Regulatory Flexi-
bility Act), a direct air carrier or for-
eign air carrier is a small business if it
provides air transportation only with
small aircraft as defined in §298.3 of
this chapter (up to 60 seats/18,000 pound
payload capacity).

[Doc. No. OST-96-1429, 61 FR 29019, June 7,
1996]

Subpart G—Policies Relating to
Enforcement

§399.80 Unfair and deceptive practices
of ticket agents.

It is the policy of the Department to
regard as an unfair or deceptive prac-
tice or unfair method of competition
the practices enumerated in para-
graphs (a) through (m) of this section
by a ticket agent of any size and the
practice enumerated in paragraph (s)
by a ticket agent that sells air trans-
portation online and is not considered
a small business under the Small Busi-
ness Administration’s size standards
set forth in 13 CFR 121.201:

(a) Misrepresentations! which may
induce members of the public to be-
lieve that the ticket agent is an air
carrier.

(b) Using or displaying or permitting
or suffering to be used or displayed the
name, trade name, slogan or any abbre-
viation thereof, of the ticket agent, in
advertisements, on or in places of busi-
ness, or on aircraft in connection with
the name of an air carrier with whom
it does business, in such manner that it
may mislead or confuse the traveling

1The word ‘‘misrepresentation” used in

this list includes any statement or represen-
tation made in advertising or made orally to
members of the public which is false, fraudu-
lent, deceptive or misleading, or which has
the tendency or capacity to deceive or mis-
lead.
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public with respect to the agency sta-
tus of the ticket agent.

(c) Misrepresentations as to the qual-
ity or kind of service, type or size of
aircraft, time of departure or arrival,
points served, route to be flown, stops
to be made, or total trip-time from
point of departure to destination.

(d) Misrepresentation as to qualifica-
tions of pilots or safety record or cer-
tification of pilots, aircraft or air car-
riers.

(e) Misrepresentations that pas-
sengers are directly insured when they
are not so insured; for example, where
the only insurance in force is that pro-
tecting the air carrier in event of li-
ability.

(f) Misrepresentations as to fares and
charges for air transportation or serv-
ices in connection therewith.

(g) Misrepresentation that special
discounts or reductions are available,
when such discounts or reductions are
not specific in the lawful tariffs of the
air carrier which is to perform the
transportation.

(h) Advertising or otherwise offering
for sale or selling air transportation or
services in connection therewith at less
than the rates, fares and charges speci-
fied in the currently effective tariffs of
the air carrier or air carriers who are
engaged to perform such air transpor-
tation or services, or offering or giving
rebates or other concessions thereon,
or assisting, suffering or permitting
persons to obtain such air transpor-
tation or services at less than such
lawful rates, fares and charges.

(i) Misrepresentations that special
priorities for reservations are available
when such special considerations are
not in fact granted to members of the
public generally.

(j) Selling air transportation to per-
sons on a reservation or charter basis
for specified space, flight, or time, or
representing that such definite reserva-
tion or charter is or will be available or
has been arranged, without a binding
commitment with an air carrier for the
furnishing of such definite reservation
or charter as represented or sold.

(k) Selling or issuing tickets or other
documents to passengers to be ex-
changed or used for air transportation
knowing or having reason to know or
believe that such tickets or other docu-
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ments will not be or cannot be legally
honored by air carriers for air trans-
portation.

(1) Failing or refusing to make proper
refunds promptly when service cannot
be performed as contracted or rep-
resenting that such refunds are obtain-
able only at some other point, thus de-
priving persons of the immediate use of
the money to arrange other transpor-
tation, or forcing them to suffer unnec-
essary inconveniences and delays or re-
quiring them to accept transportation
at higher cost, or under less desirable
circumstances, or on less desirable air-
craft than that represented at the time
of sale.

(m) Misrepresentations regarding the
handling, forwarding or routing of bag-
gage or other property, or the loss or
tracing thereof, or failing or refusing
to honor proper claims for loss of or
damage to baggage or other property.

(n) Misrepresentation as to the re-
quirements that must be met by per-
sons or organizations in order to qual-
ify for charter or group fare flights.

(0)—(r) [Reserved]

(s) Failing to disclose and offer Web-
based discount fares on or after June
10, 2014, to prospective passengers who
contact the agent through other chan-
nels (e.g., by telephone or in the
agent’s place of business) and indicate
they are unable to use the agent’s Web
site due to a disability.

[PS-21, 29 FR 1446, Jan. 29, 1964, as amended
at 78 FR 67916, Nov. 12, 2013]

§399.81 Unrealistic or
scheduling.

deceptive

(a) The wunrealistic scheduling of
flights by any air carrier providing
scheduled passenger air transportation
is an unfair or deceptive practice and
an unfair method of competition with-
in the meaning of 49 U.S.C. 41712.

(b) With respect to the advertising of
schedule performance, it is an unfair or
deceptive practice and an unfair meth-
od of competition to use any figures
purporting to reflect schedule or on-
time performance without indicating
the basis of the calculation, the time
period involved, and the pairs of points
or the percentage of system-wide oper-
ations thereby represented and wheth-
er the figures include all scheduled
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